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1

JURISDICTIONAL STATEMENT

The District Court had jurisdiction over defendant’s writ of

coram nobis under 28 U.S.C. § 1651(a).  This Court has appellate

jurisdiction under 28 U.S.C. § 1291.

STATEMENT OF THE ISSUES

1. Does Padilla v. Kentucky create a new constitutional
rule of criminal procedure that does not apply on
collateral review under Teague v. Lane?

2. Did plea counsel, who negotiated a highly favorable
plea agreement that immunized Orocio from possible
conviction and a substantial prison sentence for drug
trafficking, provide constitutionally ineffective
assistance in 2004 because he did not anticipate the
Supreme Court’s 2010 decision in Padilla v. Kentucky?

3. Has Orocio made a sufficient showing that the result of
the proceedings would have been more favorable to him
had plea counsel advised him to reject the Government’s
plea offer, where Orocio cannot show a reasonable
likelihood that, as a repeat offender who previously
had the benefit of a deferred prosecution program in
state court but then re-offended, he would have been
permitted to participate in the Federal First Offender
program?

4. Is Orocio entitled to extraordinary relief by way of a
petition for a writ of coram nobis, where he had every
opportunity to present his current claim in a timely
motion for relief under 28 U.S.C. § 2255 but declined
to do so?

STATEMENT OF RELATED CASES AND PROCEEDINGS

Defendant’s brother, Emil-John Orocio, pled guilty on

October 7, 2004 to knowing and intentional possession of

methamphetamine, in violation of 21 U.S.C. § 844, and was
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2

sentenced to time served.  Dist. Ct. Docket 04-724.  PSR ¶ 5. 

Jade Lugtu pled guilty on July 27, 2004 to two counts of knowing

and intentional possession of 50 grams or more of methamphetamine

with intent to distribute, in violation of 21 U.S.C. §§ 841(a)(1)

and 841(b)(A)(1) and 18 U.S.C. § 2.  Dist. Ct. Docket 04-546.  He

was sentenced by the Honorable Robert B. Kugler on November 1,

2004 to 132 months incarceration and 60 months of supervised

release.  PSR ¶ 4.  

The United States is not aware of any other related cases or

proceedings, whether completed, pending or about to be presented,

in this Court or any other court.  According to Orocio, he is

currently engaged in removal proceedings before the United States

Immigration and Customs Enforcement Agency.  DB10.

STATEMENT OF THE CASE

On October 2, 2003, the United States Attorney’s Office for

the District of New Jersey filed a criminal complaint in the

District Court against appellant Gerald Orocio (hereafter,

“Orocio”), Emil-John Orocio, and Jade Lugtu, charging all of them

with

knowingly and intentionally conspir[ing] with others to
distribute and to posses with intent to distribute more than
fifty (50) grams of methamphetamine, a Schedule III
controlled substance, in violation of 21 U.S.C. Sections
841(a)(1), 841(b)(1)(A), and 846.

DI 1; SA1-2. 
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 Orocio was sentenced on March 30, 2005, so the District1

Court applied the 2004 Sentencing Guidelines Manual.  PSR ¶ 19. 
All references to the Guidelines herein are to the 2004 Manual.

 “Ice” is defined as “a mixture or substance containing D-2

methamphetamine hydrochloride of a least 80% purity.”  U.S.S.G. §
2D1.1, Notes to Drug Quantity Table (C).  From co-defendant Jade
Lugtu’s residence, investigators seized 78 grams of crystal
methamphetamine with a purity level of 97%.  PSR ¶ 11.

  When Orocio was ultimately sentenced in March 2005, after3

United States v. Booker, 543 U.S. 220 (2005) was issued, the
District Court treated the Guidelines range as advisory rather
than mandatory.

3

Orocio faced a substantial potential prison term based on

that charge of drug-trafficking.  A conviction on that charge

would have carried a mandatory minimum sentence of ten years, 21

U.S.C. § 841(b)(1)(A)(viii), unless Orocio could have satisfied 

the five-fold requirements of the “Safety Valve” statute and

Sentencing Guideline, 18 U.S.C. § 3553(f) and U.S.S.G. § 5C1.2

2004).   Even if Orocio could have escaped the mandatory minimum1

sentence, a conspiracy to possess with intent to distribute

between 50 and 150 grams of “Ice” carries a Guidelines base

offense level of 32.  U.S.S.G. § 2D1.1(c)(4).   Even with a two-2

level downward adjustment had Orocio qualified for the “Safety-

Valve,” U.S.S.G. § 2D1.1(b)(7), his offense level would have been

30.  With Orocio’s criminal history category of I, PSR ¶ 36, the

Guidelines range would have been 97-121 months.  U.S.S.G., Chap.

5, Pt. A.  At the time Orocio entered a guilty plea in 2004, the

Guideline Range was mandatory.  3
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In light of that drug-trafficking charge, a United States

Magistrate Judge ordered Orocio detained at his initial

appearance on October 2, 2003, and appointed the Federal Public

Defender to represent him.  DI 5.  On June 2, 2004, following a

series of continuances, Orocio obtained the appointment of new

counsel, Joseph Portelli to represent him.  DI 13.  Mr. Portelli

(hereafter, “plea counsel”) was able to negotiate a plea

agreement with the Government that was highly favorable to

Orocio.  The agreement reduced the charge from drug trafficking

to simple possession of methamphetamine.  A71, 86.  On October 7,

2004, pursuant to that agreement (DI 21, A71-77), Orocio pleaded

guilty before the Honorable William H. Walls to a one-count

information (DI 17, A86) charging knowing possession of

methamphetamine, in violation of 21 U.S.C. § 844(a).  DI 19, A55-

70 (Rule 11 hearing transcript).  That crime carried a statutory

maximum penalty of only one year, and no mandatory minimum

sentence.  PSR ¶ 54, 21 U.S.C. § 841(a).  The total offense level

was reduced from 30 to 4, PSR ¶ 29, and the Guidelines range was

reduced to zero to 6 months, PSR ¶ 55.  After being informed at

the October 7, 2004 Rule 11 hearing that Orocio was a citizen of

the Philippines, A61, the District Court warned Orocio that his

plea agreement was “not binding upon the Immigration and

Naturalization Service.”  A66. 
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 Orocio’s plea agreement contained a limited waiver of4

appeal and collateral review.  A76-77, Sched. A, ¶ 6.  That
waiver restricted Orocio’s right to challenge his sentence on
direct appeal and under 28 U.S.C. § 2255.  Id.  Because Orocio

(continued...)

5

On March 15, 2005, Judge Walls imposed a sentence of “time

served” (six months) and two years of supervised release.  DI 24,

A42-45 (judgment).  During sentencing, Judge Walls informed

Orocio that

you are to cooperate with Immigration and Customs
Enforcement to resolve any problems with your status in this
country.  You are to provide truthful information and abide
by the rules and regulations of Immigration and Customs
Enforcement.

If you are deported, Mr. Orocio, you cannot come back
to this country without first getting the written permission
of the Attorney General of this country.  If you do come
back, you are to report in person to the nearest United
States Probation Office within 48 hours of your re-entry.

Do you understand me?

Mr. Orocio: Yes, Sir. 

A52-53 (emphasis added).  Orocio neither appealed nor challenged

his sentence or conviction pursuant to 28 U.S.C. § 2255.  

On November 30, 2009, over four and one-half years after he

was sentenced, Orocio filed what was styled as a pro se

application for a writ of error coram nobis, but which in fact

had been prepared by an attorney.  DI 26, A32-40.  Orocio’s

application claimed that plea counsel had been ineffective

because he allegedly did not warn Orocio that he would be

deported as a result of his guilty plea.  A32-40.   According to4
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 (...continued)4

now contends that his attorney was ineffective for advising him
to plead guilty, but does not directly challenge his sentence,
the Government does not here argue that Orocio’s petition for
coram nobis or this appeal is barred by the waiver provision. 
See United States v. Shedrick, 493 F.3d 292, 298 (3d Cir. 2007)
(declining to enforce an appeals waiver where defendant claimed
that counsel was ineffective for advising him to accept the
waiver).

6

Orocio, he had declined to complain earlier about plea counsel’s

conduct because it was only when he was “placed in removal

proceedings” that he realized that his guilty plea subjected him

to deportation.  A35.

The Government filed an opposition to the motion.  DI 27. 

On January 6, 2010, the District Court entered an order and

opinion, denying the motion.  DI 28 and 29; A8-13.  On January

19, 2010, Orocio filed a timely notice of appeal.  DI 30; A1-2,

24.

STATEMENT OF THE FACTS

Defendant Gerard Orocio and his brother, Emil-John Orocio,

were observed leaving the Teaneck, New Jersey residence of

admitted methamphetamine-trafficker Jade Lutgo in the evening of

October 1, 2003.  PSR ¶ 8.  Orocio got into the driver’s seat of

Lutgo’s BMW automobile, his brother got into the front passenger

seat, and the two men drove away.  PSR ¶¶ 8, 11.  Unbeknownst to

them, federal and local law enforcement officials were conducting

surveillance on the BMW as part of their investigation of Lugtu. 
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PSR ¶¶ 7-8.  The investigators saw Orocio pull the BMW to the

side of Glenwood Avenue in Teaneck, and watched his brother exit

the vehicle and place a white object in the trunk of the car. 

PSR ¶ 9.  The brother then re-entered the BMW and Orocio again

drove off.  Id.  Ten minutes later, the investigators had a

uniformed police officer operating a marked police car stop the

BMW.  Id.  

After Orocio told the officer that he did not have a

driver’s license, he granted the officer consent to search the

BMW.  PSR ¶ 10.  In the trunk of the vehicle, the officer

discovered thirty grams of a mixture containing 2.4 grams of 97%

pure crystal methamphetamine (“Ice”).  Id.  The investigators

arrested Orocio and his brother.  Id. 

Later that night, investigators executed a consent search of

Lutgo’s apartment and found an additional 78 grams of crystal

methamphetamine and 278 grams of methamphetamine oil.  PSR ¶ 11.

SUMMARY OF ARGUMENT

Orocio fails in multiple ways to sustain his claim that he

has satisfied the daunting requirements for coram nobis relief

and is entitled to have his 2004 conviction vacated because his

plea counsel allegedly failed to warn him that he would be

deported as a consequence of pleading guilty.  First, Orocio’s

claim is based on a 2010 case, Padilla v. Kentucky, which cannot
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be applied retroactively to void his 2004 conviction.  Under

Teague v. Lane, Padilla announced a new rule of criminal

procedure that cannot be raised on collateral review.  The rule

of Padilla was new because it was not dictated by the Supreme

Court’s prior precedent.  Indeed, before Padilla, the Supreme

Court had never suggested that plea counsel must advise a non-

citizen client about possible deportation.  Padilla itself

overturned settled law on the issue of counsel’s obligation to

give advice about deportation.  Accordingly, Orocio’s very

belated effort to overturn his conviction should be rejected.  

Second, under Strickland v. Washington, Orocio must first

show that plea counsel’s challenged conduct in 2004 was

objectively unreasonable under the law and circumstances in

existence when that conduct took place.  Orocio’s plea counsel

did not act unreasonably even if, as Orocio alleges, he did not

volunteer a warning that Orocio would be deported as a

consequence of his guilty plea.  Although Padilla ruled in 2010

that criminal defense counsel must warn a non-citizen client

about deportation, the law in 2004 when plea counsel’s now-

challenged conduct occurred imposed no such requirement.  To the

contrary, all of the Courts of Appeals and most of the state

courts to have considered the issue had held as of 2004 that

criminal defense counsel had no obligation to advise a non-

citizen defendant about deportation.  Plea counsel did not
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provide constitutionally deficient assistance because he

conformed his conduct to prevailing law, and did not foresee that

almost six years later the Supreme Court would overrule the

unanimous opinion of the lower courts. 

Third, under Strickland, Orocio must also show a reasonable

likelihood that he would have achieved a more favorable result in

this case had plea counsel done what Orocio now says he should

have done.  But Orocio has not made a sufficient showing of

prejudice at this juncture to merit the vacating of his

conviction.  He offers only his own self-serving affidavit that

plea counsel did not warn him about deportation and that he would

have pleaded not guilty had he been warned.  The latter is a

particularly dubious proposition given that Orocio immunized

himself from a lengthy prison term by pleading guilty to this

minor charge.  Moreover, had Orocio pleaded not guilty and been

convicted of only the drug possession charge, he still would have

been removed from the United States.  He has not alleged that he

could have avoided  conviction for any controlled substance

offense. 

Fourth, the District Court alerted Orocio during the

sentencing hearing that he might be deported as a result of his

conviction in this case.  If, as Orocio now claims, this came as

news to him because plea counsel never warned him about

deportation, and Orocio would not have pleaded guilty had he
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known about deportation, he could have and should have filed a

timely motion for relief under 28 U.S.C. § 2255, claiming that

plea counsel was ineffective.  He declined to do so.  Because

coram nobis relief is available only when no other procedural

mechanism was previously available to right the alleged wrong,

and Orocio could have resorted to § 2255, he is not entitled to

belatedly invoke coram nobis.

ARGUMENT

POINT I

THE SUPREME COURT’S DECISION IN PADILLA ANNOUNCED A NEW
CONSTITUTIONAL RULE OF CRIMINAL PROCEDURE THAT IS NOT COGNIZABLE
IN A COLLATERAL PROCEEDING UNDER TEAGUE v. LANE.

Standard of Review: “De novo review applies to the
issue of whether a claim is barred by the non-retro-
activity doctrine of Teague [v. Lane, 489 U.S. 288
(1989)].”  Varela v. United States, 400 F.3d 864, 867
(11th Cir. 2005).

Orocio’s coram nobis claim fails for several reasons. 

First, his assertion that plea counsel was ineffective for

declining to warn him about deportation is based on the Supreme

Court’s 2010 Supreme Court decision in Padilla v. Kentucky, 130

S. Ct. 1473 (2010), but Orocio cannot use that decision to

collaterally challenge his 2004 conviction.  Padilla announced

for the first time an affirmative requirement that defense

counsel must always advise a non-citizen client of the

deportation consequences of a guilty plea.  If Padilla is
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inapplicable to this case, Orocio cannot show that plea counsel’s

failure to provide such guidance was constitutionally

unreasonable, and his ineffective claim would fail.  

Orocio is not entitled to the benefit of Padilla four years

after his conviction became final, because that decision

announced a “new rule” of constitutional criminal procedure that,

under Teague v. Lane, 489 U.S. 288 (1989), does not apply

retroactively to cases challenged on collateral review.  See

Teague, 489 U.S. at 310 (plurality opinion); Penry v. Lynaugh,

492 U.S. 302, 313-314 (1989) (adopting Teague plurality’s

approach to retroactive application of new constitutional rules

on collateral review).  Teague “applies [] to a federal habeas

corpus petitioner who wishes to collaterally attack his

conviction, unless an exception applies.”  Lloyd v. United

States, 407 F.3d 608, 611 (3d Cir. 2005); see also United States

v. Swinton, 333 F.3d 481, 487 (3d Cir. 2003).  Teague also

applies to coram nobis petitions filed in federal court.  United

States v. Mandanici, 205 F.3d 519, 527 (2d Cir. 2000); United

States v. Swindall, 107 F.3d 831, 833-34 & n.4 (11th Cir. 1997). 

Under Teague, “new constitutional rules” of criminal

procedure are generally inapplicable to cases that have already

become final.  489 U.S. at 311.  The Teague bar against

retroactivity addresses the concern that “[a]pplication of

constitutional rules not in existence at the time a conviction
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  The Supreme Court has repeatedly acknowledged that5

collateral review “entails significant costs.”  Engle v. Isaac,
456 U.S. 107, 126 (1982); accord, Wright v. West, 505 U.S. 277,
293 (1992); Coleman v. Thompson, 501 U.S. 722, 738-39 (1991);
McCleskey v. Zant, 499 U.S. 467, 490-93 (1991); Stone v. Powell,
428 U.S. 465, 491-92, n.31 (1976).  Those costs -- eroded
finality, delayed challenges, and the degraded ability to retry
the defendant if relief is granted -- are amplified under coram
nobis review.  In a coram nobis case, the defendant does not seek
review by direct appeal filed within ten days of the sentencing
or by filing a § 2255 motion within a year after the conviction
and sentence became final on direct review, but by a petition
filed only after he has completed serving his sentence.
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became final seriously undermines the principle of finality which

is essential to the operation of our criminal justice system.” 

Teague, 489 at 309.  5

A rule is “new” if it was not “dictated by precedent

existing at the time the defendant’s conviction became final.” 

Graham v. Collins, 506 U.S. 461, 467 (1993); see Teague, 489 U.S.

at 310.  A rule is “dictated” by precedent when that rule “was

apparent to all reasonable jurists.”  Beard v. Banks, 542 U.S.

406, 413 (2004).  “[T]he Teague inquiry [does not merely require

that] Supreme Court decisions [are] the most reasonable

interpretation of prior law,” but “asks whether . . . no other

interpretation was reasonable.”  Lambrix v. Singletary, 520 U.S.

518, 538 (1997).  A rule is new unless a court considering the

defendant’s claim at the time his conviction became final “would

have acted objectively unreasonably” in declining to grant

relief.  O’Dell v. Netherland, 521 U.S. 151, 156 (1997).  
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The rule against retroactivity applies not only to new

rules, but also to novel applications of old rules.  See Stringer

v. Black, 503 U.S. 222, 228 (1992).  “The interests in finality,

predictability, and comity underlying our new rule jurisprudence

may be undermined to an equal degree by the invocation of a rule

that was not dictated by precedent as by the application of an

old rule in a manner that was not dictated by precedent.”  Id.

The rule against retroactivity thus applies to applications of

the general ineffectiveness standard of Strickland v. Washington,

466 U.S. 668, 698 (2004) in a manner not dictated by precedent.

As this Court explained in Lewis v. Johnson, 359 F.3d 646

(3d Cir. 2004), Teague’s retroactivity analysis applies to

ineffectiveness claims under Strickland.  In Lewis, petitioner

filed a habeas petition in 2000 claiming that, when he pleaded

guilty in state court and was sentenced in 1987, his lawyer

failed to consult with him about his right to appeal.  Lewis

pointed to the Supreme Court’s intervening decision in Roe v.

Flores-Ortega, 528 U.S. 470 (2000), holding that a defendant’s

right to effective assistance included the right to have counsel

meaningfully consult with the defendant before electing to forego

filing a notice of direct appeal.  528 U.S. at 480.  

Because “the final adjudication of Lewis’s conviction pre-

dated Flores-Ortega,” this Court applied a Teague analysis to

determine “whether the duty to consult announced in Flores-Ortega
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was dictated by precedent clearly established at the time of

Lewis’s conviction became final.”  Lewis, 359 F.3d at 654.  This

Court concluded that Flores-Ortega did not announce a “new rule”

under Teague, but rather was “dictated by precedent and merely

clarified the law as it applied to the particular facts of that

case.”  Id. at 655.  This Court reasoned that the duty of counsel

“to consult with her client regarding appeal options” was

dictated by counsel’s general duty to provide effective

assistance, as explicated in Strickland and other Supreme Court

decisions that pre-dated Lewis’s guilty plea.  Id.  In

particular, Flores-Ortega’s requirement that counsel consult

about a possible appeal was dictated by Strickland’s general duty

“to advocate the defendant’s cause and the more particular duties

to consult with the defendant on important decisions and to keep

the defendant informed of important developments in the course of

the prosecution.”  Lewis, 359 F.3d at 656 (emphasis in Lewis)

(quoting Strickland, 466 U.S. at 688).  Moreover, the proposition

“that a defendant requires the advice of counsel to make an

informed decision respecting his right to appeal [] was hardly

novel in 1987.”  359 F.3d at 656 (citing Jones v. Barnes, 463

U.S. 745 (1983) and Evitts v. Lucey, 469 U.S. 387 (1985)).  

Accordingly, “Flores-Ortega broke no new ground in holding the

duty to consult also extended to counsel’s obligation to advise

the defendant of his appellate rights.”  Id. at 656-57.
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While Flores-Ortega was “dictated” by Strickland and other

Supreme Court decisions and “broke no new ground,” Padilla

clearly broke new ground regarding counsel’s duty to advise her

client about deportation, and was not “dictated” by prior Supreme

Court precedent.  Prior to Padilla, the Supreme Court had never

suggested that criminal defense counsel must advise their clients

about deportation.  See Caspari v. Bohlen, 510 U.S. 383, 393

(1994) (application of the Double Jeopardy Clause to a noncapital

sentencing proceeding was not dictated by Supreme Court

precedent, where the Court had never applied the clause in that

context).  As for the lower courts, “[u]ntil [the decision in

Padilla], the longstanding and unanimous position of the federal

courts was that reasonable defense counsel generally need only

advise a client about the direct consequences of a criminal

conviction and not about possible deportation.”  Padilla, 130 S.

Ct. at 1487 (Alito, J., concurring).  “‘[V]irtually all

jurisdictions’-including ‘eleven federal circuits, more than

thirty states, and the District of Columbia’-‘hold that defense

counsel need not discuss with their clients the collateral

consequences of a conviction,’ including deportation.”  Id.

(citing Chin & Holmes, “Effective Assistance of Counsel and the

Consequences of Guilty Pleas,” 87 Cornell L.Rev. 697, 699
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 This Court had similarly ruled that “potential deportation6

is a collateral consequence of a guilty plea.”  United States v.
Romero-Vilca, 850 F.2d 177, 179 (3d Cir. 1988) (holding that Fed.
R. Crim. P. 11 “does not require a sentencing court to explain
the ‘collateral’ consequences of a guilty plea to a defendant,”
including deportation). 

 See O’Dell, 521 U.S. at 166 n.3 (the rule announced in7

Simmons v. South Carolina, 512 U.S. 154 (1994) was new; prior
decisions of state and lower federal courts had repeatedly
“upheld against constitutional challenge practices similar, if
not identical, to that later forbidden in Simmons”); Lambrix, 520
U.S. at 538 (Espinosa v. Florida, 505 U.S. 1079 (1992) announced
a new rule; jurists “could reasonably have reached a conclusion
contrary to” Espinosa, and “[i]ndeed, both before and after
Lambrix’s conviction became final, every court decision we are

(continued...)
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(2002)).   The Padilla majority acknowledged that existing6

caselaw was contrary to the ruling it reached.  See id. at 1481

n.9, 1484. 

Given that “legal landscape,” Lewis, 359 F.3d at 655, a

“reasonable jurist” would not have felt “compelled” by prior

precedent to adopt the rule stated in Padilla.  See O’Dell, 521

U.S. at 164.  Because Padilla overturned the broad and unanimous

judicial consensus that a defense attorney need not advise her

non-citizen client about deportation, the Padilla holding would

not have been “apparent to all reasonable jurists” before that

decision was issued.  Banks, 542 U.S. at 413.  Indeed, the

unanimity of the decisions from the lower courts that counsel was

not required to warn about deportation under Strickland is

powerful evidence that Strickland did not “dictate” the result in

Padilla.7
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aware of did so.”); Caspari v. Bohlen, 510 U.S. at 393-94 (1994)
(conclusion that the rule that the Double Jeopardy Clause applied
to non-capital sentencing was “new” under Teague “is confirmed by
the experience of the lower courts”; “one Federal Court of
Appeals and two state courts of last resort had held that the
Double Jeopardy Clause did not” apply at resentencing in
noncapital cases, “while another Federal Court of Appeals and two
other state courts of last resort had held to the contrary,” and
another state court “had previously rejected precisely the same
claim raised by respondent.”); Butler v. McKellar, 494 U.S. 407,
415 (1990) (“the outcome in [Arizona v. Roberson, 486 U.S. 675
(1988)] was susceptible to debate among reasonable minds is
evidenced [] by the differing positions taken by the judges of
the Courts of Appeals for the Fourth and Seventh Circuits” on
that issue. . . . We hold, therefore, that Roberson announced a
‘new rule.’”).

17

Furthermore, Padilla extends the Sixth Amendment -- and

therefore the Strickland test -- to a new situation, unlike

Flores-Ortega, which was simply an application of the Sixth

Amendment to a situation clearly within its ambit.  Flores-Ortega

started from the established and undisputed principle that the

Sixth Amendment governed defense counsel’s obligations to advise

her client about appeal, and just determined the specifics

required by Strickland.  Padilla, by contrast, first resolved an

antecedent and more fundamental question: whether advice

regarding civil deportation consequences are outside the scope of

criminal representation required by the Sixth Amendment.  The

Padilla majority treated that as a separate, preliminary

question: “We conclude that advice regarding deportation is not

categorically removed from the ambit of the Sixth Amendment right

to counsel,” and therefore “Strickland applies to Padilla’s
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  Thus, Padilla was not simply the application of an8

admittedly applicable general rule to a new factual situation.
Cf. Wright v. West, 505 U.S. 277, 308-09 (1992) (Kennedy, J.,
concurring).  Even if it was, this is “the infrequent case that
yields a result so novel that it forges a new rule, one not
dictated by precedent.”  Id. at 309.
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claim.” Padilla, 130 S. Ct. at 1482.  The four concurring and

dissenting justices agreed that Padilla’s primary and novel

ruling was that an attorney’s “Sixth Amendment duties extend to

providing advice” about immigration consequences, despite the

fact that such consequences are imposed in civil proceedings

separate from the criminal proceeding.  Id. at 1488 (Alito, J.,

joined by Roberts, C.J., concurring); see also id. at 1495-1496

(Scalia, J., joined by Thomas, J., dissenting).  8

Furthermore, the existence of these diverging viewpoints

within the decision that announces the rule in question is itself

evidence that reasonable jurists can disagree about what the

Court’s precedents require.  See O’Dell, 521 U.S. at 159-160. In

Padilla, four Justices disagreed with the Court’s holding that

the Sixth Amendment requires counsel to give advice about

immigration consequences.  Indeed, the concurring Justices

characterized the majority’s imposition of a duty to advise about

immigration consequences as a “dramatic departure from

precedent,” 130 S. Ct. at 1488, and a “dramatic expansion of the

scope of criminal defense counsel’s duties under the Sixth

Amendment,” id. at 1492.
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 The Padilla majority did not cite precedent dictating the9

result that it reached.  To the contrary, it noted that the
Supreme Court had never ruled on the issue.  Id. at 1481.  

The Court did cite “[p]revailing norms of practice as
reflected in the American Bar Association standards and the

(continued...)
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Thus, Padilla announced a new rule of constitutional

criminal procedure.  Under Teague, such a new rule cannot be used

in collateral proceedings to attack a final sentence.  Nor does 

Padilla fall within the two Teague exceptions.  It did not

establish a “watershed rule . . . implicating the fundamental

fairness and accuracy of the proceeding” that would apply

retroactively.  See Shriro v. Summerlin, 542 U.S. 348, 352 (2004)

(noting that the class of rules within Teague’s “watershed”

exception “is extremely narrow,” and that “it is unlikely that

any has yet to emerge”) (internal quotation and punctuation

omitted).  Nor did Padilla declare that “certain kinds of

primary, private individual conduct [are] beyond the power of the

criminal law-making authority to proscribe.”  Teague, 489 U.S. at

307-10.  

Nothing in Padilla is to the contrary.  Padilla did not

mention Teague, or rule on retroactivity.  Cf. Tyler v. Cain, 533

U.S. 656, 665 (2001) (a new rule of criminal procedure is not

“made retroactive” for successive § 2255 motions until the

Supreme Court holds that it is retroactive); 28 U.S.C. §

2255(f)(3), (h)(2).   Because Padilla was an appeal from a9
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like,” but acknowledged that “‘they are only guides,’ . . . and
not ‘inexorable commands,’” let alone precedent.  Id. at 1482
(quoting Strickland, 466 U.S. at 688 and citing ABA Standard 14-
3.2(f)); Bobby v. Van Hook, 130 S. Ct. 13, 17 (2009) (per
curiam); Flores-Ortega, 528 U.S. at 479; see ABA Standard 14-
3.2(f) cmt., at 126 (3d ed. 1999) (admitting that its imposition
of a duty to advise on collateral consequences went beyond any
constitutional duty imposed by the courts).  

The Court noted that in INS v. St. Cyr, 533 U.S. 289 (2001),
an immigration case, it stated that it had “expected” that
counsel would “‘follow the advice of numerous practice guides,’”
Padilla, 130 S. Ct. at 1483 (quoting St. Cyr, 533 U.S. at 323
n.50.  But the Padilla majority did not claim that St. Cyr had
addressed Sixth Amendment requirements in a criminal case. 

Finally, the Court stated that “[w]hether Strickland applies
to Padilla’s claim follows from” Hill v. Lockhart, 474 U.S. 52
(1985), but acknowledged that “Hill does not control the question
before us.”  Id. at 1485 n.12; see Butler v. McKellar, 494 U.S.
407, 415 (1990) (even an assertion that a decision is
“‘controlled’ by a prior decision is not conclusive for purposes
of deciding whether the current decision is a ‘new rule’ under
Teague [because] Courts frequently view their decisions as being
‘controlled’ or ‘governed’ by prior opinions even when aware of
reasonable contrary conclusions reached by other courts”).  Thus,
nothing in Padilla itself established that it was dictated by
precedent.

20

state-court decision, the Supreme Court had no occasion to

consider the retroactivity of its holding.  See Danforth v.

Minnesota, 552 U.S. 264, 280-81 (2008) (Teague does not “limit a

state court’s authority to grant relief for violations of new

rules of constitutional law when reviewing its own State’s

convictions”).  The Court opined that “[i]t seems unlikely that

our decision today will have a significant effect on those

convictions already obtained as the result of plea bargains,” but
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 Rather, the Court “presume[d]” that counsel had been10

following “professional norms” such as the ABA standards,
commented that “[s]urmounting Strickland’s high bar is never an
easy task,” noted that “pleas are less frequently the subject of
collateral challenges than convictions obtained after a trial,”
and stressed that “challeng[ing] a guilty plea in a habeas
proceeding ... may result in a less favorable outcome for the
defendant” -- comments that were relevant to, and partially based
on, state practice.  Id. at 1485-86 & nn. 13, 14 (emphasis by
Court).
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the Court did not rule that Padilla had to be applied

retroactively in federal collateral review under Teague.  10

Accordingly, Orocio may not deploy Padilla on collateral

review to void his final conviction.  That is particularly

appropriate, given that “the concern with finality . . . has

special force with respect to convictions based on guilty pleas.” 

Bousley v. United States, 523 U.S. 614, 621 (1998) (quoting

United States v. Timmreck, 441 U.S. 780, 784 (1979)).

POINT II

OROCIO CANNOT SHOW THAT PLEA COUNSEL PROVIDED INEFFECTIVE
ASSISTANCE MERELY BECAUSE HE DID NOT ANTICIPATE THE SUPREME
COURT’S 2010 DECISION IN PADILLA v. KENTUCKY. 

Standard of Review: “[B]oth the performance and prejudice
components of the ineffectiveness inquiry are mixed
questions of fact and law.”  Strickland v. Washington, 466
U.S. 668, 698 (2004).  Where the claims are primarily
fact-based, the district court’s conclusions are subject to
clear error review.  United States v. Manon,    F.3d   , 
2010 WL 2510148, *4 (1st Cir. 2010).  Otherwise, review is
plenary.

Orocio’s plea counsel convinced the Government not to pursue 

drug-trafficking charges against Orocio and to allow him to plead
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guilty to simple possession of methamphetamine.  Counsel thus

achieved a very favorable outcome for Orocio, reducing his

sentencing exposure from a mandatory minimum sentence of ten

years and a Guidelines range of 97 to 121 months to a range of

zero to six months with no mandatory sentence.  Notwithstanding

the very favorable disposition of the criminal charges, Orocio

now contends that plea counsel was ineffective, because he

“failed to advise Mr. Orocio regarding the deportation

consequences of his plea, which the Supreme Court recently held

constitutes ineffective assistance of counsel,” DB18 (citing

Padilla v. Kentucky) (emphasis added).  This claim fails.  

Importantly, Orocio does not contend that “[plea] counsel

was constitutionally ineffective in affirmatively misleading him

as to the immigration consequences of his conviction.”  United

States v. Kwan, 407 F.3d 1005, 1008 (9th Cir. 2005) (abrogated by

Padilla, 130 S. Ct. at 1484; see Sasonov v. United States, 575 F.

Supp.2d 626, 629 (D.N.J. 2008) (Greenaway, J.) (plea counsel was

ineffective where “[p]etitioner asked [counsel] specifically

whether his plea of guilty to the bribery charge would affect his

immigration status [and counsel] stated that . . . he would not

be subject to deportation when convicted.”).  Nor does Orocio

claim that plea counsel refused a request to discuss the

deportation consequences of a guilty plea.  Cf. Government of the

Virgin Islands v. Forte, 865 F.2d 59, 62-63 (3d Cir. 1989) (trial
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counsel was ineffective for not challenging the prosecutor’s

peremptory strikes as racially motivated, where defendant

requested trial counsel to object on that ground, but counsel

refused for reasons unrelated to trial strategy).  Finally,

Orocio does not aver that his guilty plea was other than knowing

and voluntary because he was supposedly uninformed about the

possible risk of deportation. 

Rather, Orocio asserts only that plea counsel failed to

volunteer a warning about deportation.  But counsel could not

have acted unreasonably in 2004 because no such duty was imposed

on him by then-existing law.  Counsel cannot be found to be

ineffective because he failed to foresee a Supreme Court decision

that overturned that existing law but was not be handed down

until more than five years after Orocio’s guilty plea.  

As Orocio points out, DB18, under the new rule announced in

Padilla, “counsel must inform her client whether his plea carries

a risk of deportation.”  Padilla, 130 S. Ct. at 1486.  But in

announcing that rule, the Supreme Court overruled the unanimous

holdings in the federal Courts of Appeals which had addressed

that precise issue.  Padilla, 130 S. Ct. at 1487 (Alito, J.,

concurring).  Prior to Padilla, “[t]he courts that ha[d]

addressed the question of counsel’s failure to warn of possible

deportation ha[d] uniformly held that deportation is a collateral

consequence of the criminal process and hence the failure to
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 See United States v. Gonzalez, 202 F.3d 20, 25 (1st Cir.11

2000); United States v. Santelises, 509 F.2d 703, 704 (2d Cir.
1975); United States v. Yearwood, 863 F.2d 6, 7-8 (4th Cir.
1988); United States v. Banda, 1 F.3d 354, 356 (5th Cir. 1993); 
Santos v. Kolb, 880 F.2d 941, 945 (7th Cir. 1989); United States
v. Fry, 322 F.3d 1198, 1200 (9th Cir. 2003); Varela v. Kaiser,
976 F.2d 1357, 1358 (10th Cir. 1992); United States v. Campbell,
778 F.2d 764, 769 (11th Cir. 1985); United States v. Del Rosario,
902 F.2d 55, 59 (D.C. Cir. 1990)). 
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advise does not amount to ineffective assistance of counsel.” 

United States v. Banda, 1 F.3d 354, 356 (5th Cir. 1993).   “This11

line of authority . . . compel[led] holding . . . that counsel’s

failure to advise a defendant of collateral immigration

consequences of the criminal process does not violate the Sixth

Amendment right to effective assistance of counsel.”  United

States v. Fry, 322 F.3d 1198, 1200 (9th Cir. 2003).  

This Court had adopted the rationale of this line of

authority, ruling that the “potential deportation is a collateral

consequence of a guilty plea,” and therefore holding that there

is “no error in the sentencing court’s failure to inform [a

defendant] in the Rule 11 colloquy of his possible deportation.” 

United States v. Romero-Vilca, 850 F.2d 177, 179 (3d Cir. 1988)

(“Rule 11 does not require a sentencing court to explain the 

‘collateral’ consequences of a guilty plea to a defendant”). 

Further, this Court declined to rule that plea counsel was

constitutionally required to advise a client about deportation

consequences of a guilty plea.  United States v. Nino, 878 F.2d

101, 105-06 (3d Cir. 1989); see Parry v. Rosemeyer, 64 F.3d 110,
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114, 118 (3d Cir. 1995).  Indeed, this Court repeatedly declined

to rule that plea counsel could be ineffective even if he gave

affirmative misadvice about the deportation consequences of a

guilty plea.  United States v. Babalola, 248 Fed. Appx. 409, 414

(3d Cir. 2007) (not precedential); Evola v. Attorney General, 190

Fed. Appx. 171, 174 (3d Cir. 2006) (not precedential).  Thus,

when counsel was advising Orocio in 2004 to accept the attractive

plea offer counsel had obtained, neither this Circuit nor any

other had held that counsel was required to volunteer advice

about the risk of deportation in a separate civil proceeding.

Only years after Orocio’s plea did the Supreme Court change

the law and impose for the first time a duty on criminal defense

counsel to advise a defendant about deportation.  Orocio

nevertheless argues that plea counsel’s actions in 2004 should

now be measured by the duty first imposed in 2010 by Padilla. 

But a court “deciding an actual ineffectiveness claim must judge

the reasonableness of counsel’s challenged conduct on the facts

of the particular case, viewed as of the time of counsel's

conduct.”  Strickland v. Washington, 466 U.S. 668, 690

(1984)(emphasis added); see also id. at 689 (warning of “the

distorting effects of hindsight” when considering a claim of

ineffective assistance).  Accordingly, “in making litigation

decisions, ‘there is no general duty on the part of defense

counsel to anticipate changes in the law.’”  Sistrunk v. Vaughn,
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 E.g., Duncan v. Morton, 256 F.3d 189, 202-03 (3d Cir.12

2001) (trial counsel was not ineffective for failing to challenge
jury instructions on accomplice liability where “the sole case
the New Jersey Supreme Court cited in finding the trial court’s
accomplice-liability instruction defective was decided after
Duncan’s 1990 trial”); Flamer v. Delaware, 68 F.3d 736, 756-57
(3d Cir. 1995) (trial counsel was not ineffective for failing to
object to a jury instruction that equated “reasonable doubt” with
“substantial doubt,” because the trial “occurred long before Cage
v. Louisiana[, 498 U.S. 39 (1990)], which criticized such a
charge”); Senk v. Zimmerman, 886 F.2d 611, 613-18 (3d Cir. 1989)
(rejecting habeas claim that “trial counsel and all subsequent
counsel were ineffective for failing to [raise] the
unconstitutionality of the jury instruction on intent [based on]
Sandstrom v. Montana, 442 U.S. 510 (1979), and Francis v.
Franklin, 471 U.S. 307 (1985), both decided at least seventeen
years after his trial”).  Other Circuits follow the same rule.
E.g., Toledo v. United States, 581 F.3d 678, 679-81 (8th Cir.
2009) (sentencing counsel reasonably withdrew objections that had
no legal support “[u]nder the state of the law at the time of
sentencing,” even though that law was later overturned by Begay
v. United States, 553 U.S. 137 (2008)).
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96 F.3d 666, 670 (3d Cir. 1996) (quoting Forte, 865 F.2d at 62). 

This Court has consistently applied that rule.   12

Thus, in United States v. Davies, 394 F.3d 182 (3d Cir.

2005), this Court held that plea counsel was not ineffective for

advising defendant to plead guilty in December 1999 to arson of a

building affecting interstate commerce, in violation of 18 U.S.C.

§ 844(i).  This Court rejected defendant’s claim that plea

counsel should have argued that the prosecution was beyond the

scope of the federal government’s commerce powers, as the 

Supreme Court held only months later in its May 2000 decision in

Jones v. United States, 529 U.S. 848, 857 (2000).  This Court

noted that “prior to Jones, a far more expansive interpretation
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of § 844(i)’s interstate commerce element ruled the day.” 

Davies, 394 F.3d at 190.  This Court rejected the argument that

Davies’ lawyer had “the same case law (including the Supreme

Court’s decision in United States v. Lopez, 514 U.S. 549 (1995))

in front of [him] as the lawyers who later would challenge

successfully . . . the federal arson conviction at issue in

Jones, and that [Davies’s] lawyer could have mounted a similar

challenge to the interstate commerce element of § 844(i).”  Id. 

“Davies’s counsel [] had no duty to predict that the arguments in

Jones would become the law of the land, and did not act

unreasonably in failing to advise Davies of its teachings before

his guilty plea or in failing to rely on those teachings when

pursuing Davies’s direct appeal.”  Id. at 190-91.  

If Davies’ lawyers were not ineffective for failing to

predict the result in Jones, which was pending in the Supreme

Court at the time and was presaged by a recent Supreme Court case

in Lopez, a fortiori plea counsel in this case could not have

been ineffective for failing to anticipate Padilla, which was not

decided until more than five years after the plea and overturned

the uncontradicted Circuit case law.  Orocio’s ineffectiveness

claim should be rejected for that reason as well. 

Finally, even assuming that plea counsel had an obligation

in 2004 (contradicted by then-existing caselaw) to warn Orocio

about deportation, Orocio has not established the first
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 Orocio has alleged in his own “Declaration” that he was13

never warned about deportation, A38-39, but he has not presented
an affidavit or other offer of proof from plea counsel to
corroborate his own self-serving assertions.  The Government has
never conceded that plea counsel failed to provide such advice.

 That Orocio has alleged but not yet proven his14

allegations makes his request to vacate his conviction premature. 
DB23.  Until Orocio proves both requirements of Strickland, the
greatest relief he can obtain is a remand for a hearing.  As
shown above, he is not entitled even to that.
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requirement of Strickland, because he has only alleged, and has

not yet proven, that his counsel did not discuss deportation.13

POINT III

OROCIO HAS NOT SHOWN A REASONABLE LIKELIHOOD THAT HE WOULD HAVE
REJECTED HIS HIGHLY FAVORABLE PLEA OFFER HAD HE BEEN ADVISED OF
THE RISK OF DEPORTATION, OR THAT HE WOULD HAVE ESCAPED
DEPORTATION VIA THE FEDERAL FIRST OFFENDER ACT.

Standard of Review: Same as for Point II, supra.

Orocio has also failed to establish the second requirement

of Strickland: a reasonable likelihood that he would have

rejected his highly favorable plea offer to a drug possession

offense, and gone to trial on a much more serious drug

distribution charge which not only carried a ten-year mandatory

minimum but also carried an even greater risk of deportation.  14

Nor has he shown a reasonable likelihood that he could have

avoided deportation via the Federal First Offender Act.
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 As shown infra, under the circumstances of this case,15

plea counsel had no obligation to tell Orocio that he would
definitely be deported.
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A. Orocio Has Yet To Demonstrate a Reasonable Likelihood
That He Would Have Turned Down The Favorable Plea
Agreement And Demanded A Trial.

“The second part of the Strickland test requires the

defendant to show prejudice from counsel’s deficient

performance.”  Roe v. Flores-Ortega, 528 U.S. 470, 481 (2000).

Orocio erroneously contends that he has already established,

without a hearing, that he was prejudiced by plea counsel’s

alleged failure to warn him about deportation.  DB23.  Regardless

of whether plea counsel told Orocio that he might be deported,

the District Court did so.  A52-53.  Accordingly, Orocio knew no

later than sentencing that, at the very least, his guilty plea

subjected him to the risk of deportation.   Once the District15

Court told Orocio about that risk, any failure of plea counsel to 

confirm that risk was insufficient to demonstrate that Orocio was

prejudiced by counsel’s alleged non-action.  See United States v.

Cantu Chapa, 354 Fed. Appx. 203, 204-05 (5th Cir. 2009)

(unpublished) (rejecting ineffective assistance claim where

defendant alleged that counsel failed to research the deportation

consequences of her plea and to warn her that her removal was a

‘virtual certainty,’” because defendant “was informed by the

magistrate judge at rearraignment that Cantu Chapa ‘more likely’

would be deported back to Mexico.”); See generally Weeks v.
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 See generally Shedrick, 493 F.3d at 300 (“any erroneous16

sentencing information allegedly provided by defense counsel was
corrected by the written plea agreement and the detailed in-court
plea colloquy, both of which accurately stated Shedrick’s
potential sentence”); United States v. Jones, 336 F.3d 245, 254
(3d Cir. 2003) (counsel was not ineffective for allegedly
promising defendant a sentence of “no more than 71 months” where
defendant was advised in open-court colloquy of potential maximum
sentence and there were no other promises regarding sentence).
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Snyder, 219 F.3d 245, 260 (3d Cir. 2000)(even though defense

counsel “failed to tell [defendant] that [certain prior

statements] may not have been admissible” at trial, defendant was

not prejudiced “because the trial judge told him [] [d]uring

[the] guilty plea colloquy . . . . that it was an ‘open question’

whether [those] prior statements would have been admissible.”).16

The District Court’s warning during sentencing was certainly

sufficient to cause Orocio to make further inquiry, with the

Court, plea counsel, or immigration counsel, about whether he

would be deported.  Orocio then would have had ample opportunity

to challenge his plea on direct appeal or by filing a § 2255

motion within a year.  Instead, he did nothing for more than four

years.  See Hyun Ahn v. United States, 96 Fed. Appx. 43, 44 (2d

Cir. 2004) (unpublished) (affirming denial of coram nobis

petition, where petitioner knew, “[a]t least by September 1, 1998

. . . that the criminal conviction and sentence he now seeks to

challenge made him deportable, but he did not dispute the

validity of those grounds for deportation until October 9, 2002,

more than four years later”).  
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To prove ineffectiveness in the guilty plea context, Orocio

must demonstrate that “there is a reasonable probability that,

but for counsel’s errors, he would not have pleaded guilty and

would have insisted on going to trial.”  Hill v. Lockhart, 474

U.S. 52, 59 (1985).  As Padilla recognized, “[s]urmounting

Strickland’s high bar is never an easy task,” and is particularly

difficult for “this type of claim, [because] a petitioner must

convince the court that a decision to reject the plea bargain

would have been rational under the circumstances.”  130 S. Ct. at

1485.  Orocio’s present contention that he would have rejected a

favorable plea offer and gone to trial on a drug distribution

felony charge carrying a ten-year mandatory minimum prison

sentence, rather plead guilty to a misdemeanor possession charge

for which he received a sentence of time served, is dubious at

best.  The distribution charge was an aggravated felony under the

Immigration and Nationalization Act, (“INA”), 8 U.S.C. §

1101(a)(43)(B).  In addition to a lengthy prison term, Orocio

would have faced “virtually mandatory” deportation had he been

convicted of that crime.  Padilla, 130 S. Ct. at 1478. 

Orocio also contends that this Court should absolve him of

his affirmative duty to prove prejudice and simply presume

prejudice because “prevailing professional norms supports the

view that counsel must advise her client regarding the risk of

deportation.”  DB24 (citing Padilla, 130 S. Ct. at 1482).  But
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 Orocio cites dicta in Strickland that “prejudiced is17

presumed” when “[a]ctual or constructive denial of the assistance
of counsel” occurs, or in the face of “various kinds of state
interference with counsel's assistance.”  466 U.S. at 692.  See
also Cuyler v. Sullivan, 446 U.S. 335, 349-50 (1980) (prejudice
presumed where defense counsel had an actual conflict of
interest); Penson v. Ohio, 488 U.S. 75, 85-89 (1988) (prejudice
presumed where defense counsel filed an Anders brief without
insuring that there were no non-frivolous claims on appeal; “the
denial of counsel in this case left petitioner completely without

(continued...)
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such “prevailing professional norms” speak at most to only the

first prong of a Strickland analysis, whether counsel acted in a

professionally reasonable manner.  Those norms do not (and could

not) purport to address the case-specific question of whether

particular attorney conduct resulted in a less favorable result

for the client than an alternate course would have yielded. 

Moreover, the Supreme Court in Padilla, despite its reliance on

professional norms in other portions of its opinion, 130 S. Ct.

at 1482-83, 1485, did not suggest that the existence of those

professional norms removed the need for a petitioner to prove

prejudice.  To the contrary, the Court remanded to require

Padilla to prove prejudice: “Whether Padilla is entitled to

relief on his claim will depend on whether he can satisfy

Strickland’s second prong, prejudice, a matter we leave to the

Kentucky courts to consider in the first instance.”  130 S. Ct.

at 1483-84.  Orocio cites no case which held that a defendant

alleging ineffective assistance for failing to warn about

deportation is entitled to a “presumption” of prejudice.  17
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representation during the appellate court’s actual decisional
process”).  But Orocio has not alleged any of those egregious
circumstances here.  In any event, the Supreme Court in Padilla
made clear that the failure to warn a non-citizen defendant of
deportation is not a situation in which prejudice can be
presumed.  130 S. Ct. at 1483-84.

33

B. Orocio Cannot Show A Reasonable Likelihood That He
Could Have Avoided Deportation Through The Federal
First Offender Program.

Orocio claims that the prosecutors who charged him with drug

distribution carrying a ten-year mandatory minimum sentence would

have allowed him to enter a diversionary program and avoid any

conviction or prison term.  But he declines to provide a single

affidavit or other offer of proof from plea counsel or, more

importantly, from the [now-former] prosecutors in support of this

assertion.  That is reason enough to deny Orocio’s unsupported

claim.  See Porcaro v. United States, 832 F.2d 208, 211 (1st Cir.

1987) (denying collateral relief where petitioner failed to

comply with district court’s directive that he “obtain affidavits

from his attorneys” to demonstrate their ineffectiveness); see

generally Lincecum v. Collins, 958 F.2d 1271, 1280 (5th Cir.

1992) (denying habeas relief where ineffectiveness claim was

supported only by “self-serving statements of habeas counsel . .

. that other persons were willing and able to testify on

[defendant’s] behalf,” but “[n]one of these persons has submitted

an affidavit indicating that he . . . would have aided

[defendant] had he . . . been asked”).  Orocio cannot qualify for
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 The statute provides:18

(a) Pre-judgment probation.--If a person found guilty of an
offense described in section 404 of the Controlled
Substances Act (21 U.S.C. 844)--

(continued...)
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coram nobis relief by merely asserting in a declaration that “he

would have asked Mr. Portelli to negotiate a different

agreement.”  DB10.  Rather he must show a reasonable likelihood

that he would have received a plea agreement that eliminated the

risk of deportation.  He has not come close to doing so.

Orocio is left with the claim that his plea counsel was

ineffective because he did not ensure that the criminal charges

against Orocio were “adjudicated pursuant to the Federal First

Offender Act (“FFOA),” for which Orocio was “prima facie

eligible,” and which would have eliminated the risk of

deportation.  DB24.  This contention involves a number of

unwarranted assumptions by Orocio, and should be rejected.

The FFOA, 18 U.S.C. § 3607, establishes a deferred

prosecution procedure for defendants charged for the first time

with simple drug possession in federal court, and no prior

convictions for drug crimes.  The statute authorizes a district

court to place such a defendant on probation and, if the

defendant fulfils the requirements of probation, dismiss the

charges and terminate the sentence of probation without entering

a final judgment.   The statute does not mandate that the18
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 (...continued)18

(1) has not, prior to the commission of such offense,
been convicted of violating a Federal or State law
relating to controlled substances; and 

(2) has not previously been the subject of a
disposition under this subsection; 

the court may, with the consent of such person, place him on
probation for a term of not more than one year without
entering a judgment of conviction.  At any time before the
expiration of the term of probation, if the person has not
violated a condition of his probation, the court may,
without entering a judgment of conviction, dismiss the
proceedings against the person and discharge him from
probation.  At the expiration of the term of probation, if
the person has not violated a condition of his probation,
the court shall, without entering a judgment of conviction,
dismiss the proceedings against the person and discharge him
from probation. 

18 U.S.C.A. § 3607.

35

District Court grant such favorable treatment, however. 

Moreover, Orocio would not even be eligible for pre-trial

diversion without conviction and sentence unless the Government

agreed to reduce his drug distribution charges to possession. 

But Orocio does not offer to prove that, having granted that

consideration, the Government would have accepted anything less

than a conviction and sentence for unlawful possession of

methamphetamine.

Orocio proffers nothing to show that it was “reasonably

likely” that he would have received the benefit of FFOA

treatment.  He has offered no proof that the District of New

Jersey has offered such beneficial treatment to many if any
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defendants initially charged with drug possession, let alone

defendants originally charged with drug trafficking, let alone

defendants originally charged with serious drug trafficking

offense carrying a ten-year mandatory minimum sentence.  Orocio

certainly has not offered proof that plea counsel could have

negotiated an even more favorable and deportation-preventing plea

agreement than the highly favorable agreement he had already

obtained.    

There is ample reason to believe that Orocio would not have

been accepted into the FFOA deferred prosecution program.  His 

drug possession offense in this case was not his first crime as a

resident alien in the United States.  He was arrested in

September 1998, after he had been in the United States for only

one year, while committing the second of two separate burglaries

of a single residence.  PSR ¶¶ 32-33.  Orocio and his brother

Emil-John not only committed the second burglary together: they

acted in concert with a juvenile who they deployed to climb

through a window to enter the residence and unlock a door.  PSR ¶

34.  Police subsequently recovered from Orocio’s home items that

had been stolen from that residence during a burglary committed

six days earlier.  Id.

Orocio was permitted to resolve the burglary charges through

a pre-trial diversion program in the Superior Court of Passaic

County, New Jersey.  PSR ¶ 35.  Instead of fulfilling the
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requirements of that program, he failed to report as required,

failed to pay the imposed fine, and failed to perform required

community service.  Id.  In March 2000, he was terminated from

the program, and placed on probation for two years.  Id.  He 

still had not paid the fine in February 2005, when the pre-

sentence report in this case was completed.  Id.

Orocio’s failure to successfully complete the state court

diversion program would not likely have encouraged the District

Court to admit him to the FFOA diversion program in this case. 

The District Court might also have been dissuaded from placing

Orocio in the diversion program given the very favorable plea

agreement that plea counsel negotiated on Orocio’s behalf.  Nor

would the Government have agreed to the diversion of the criminal

charges in this case, given that Orocio had previously received

the benefit of a state court diversion program, but had flunked

out of it.  The Government’s objection might have discouraged the

District Court from diverting the charge in this case.  Orocio’s

blithe assumption that he would have been accepted into and

successfully completed the FFOA program had plea counsel

requested such a disposition is pure speculation, and fails to

show a reasonable likelihood that Orocio would have escaped

deportation.  See United States v. Rankin, 1 F. Supp.2d 445, 455

(E.D.Pa. 1998) (defendant’s “suggestion that vacating his

convictions in this case will result in his readmission to the
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bar” and the reinstatement of other privileges was “speculative;”

his loss of those privileges did not constitute “continuous

penalties that are cognizable for purposes of granting coram

nobis relief.”).  Orocio’s failure to demonstrate a “reasonable

likelihood” of a better outcome than the one that plea counsel

negotiated on his behalf is yet another basis to reject his

ineffectiveness claim.

POINT IV

OROCIO CANNOT SATISFY THE REQUIREMENTS FOR THE EXTRAORDINARY
REMEDY OF A WRIT OF ERROR CORAM NOBIS THAT HE FIRST SOUGHT IN
NOVEMBER 2009, WHERE HE KNEW NO LATER THAN HIS MARCH 2005
SENTENCING THAT HE MIGHT BE DEPORTED AS A RESULT OF HIS GUILTY
PLEA, HE FAILED TO FILE A MOTION UNDER 28 U.S.C. § 2255, AND HIS
CLAIM DOES NOT RAISE A FUNDAMENTAL ERROR.

Standard of Review: “We review de novo the question of
whether a district judge applied the proper legal standard,
but review the judge’s ultimate decision to deny the writ
[of coram nobis] for abuse of discretion.”  United States v.
Mandanici, 205 F.3d 519, 524 (2d Cir. 2000).

Orocio concedes that, in order to justify the extraordinary

action of voiding a final conviction using a petition for writ of

coram nobis, he has to demonstrate “there was no remedy available

at the time of” the prior proceedings.  DB29.  He claims that he

declined to seek relief from his guilty plea before November 30,

2009 because allegedly “[h]e was not aware that his conviction

would lead to mandatory deportation until he was placed in

deportation proceedings and sought legal advice from [an]
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immigration law specialist.”  DB30.  Because the District Court

warned Orocio at sentencing that he might be deported, and for

other reasons, Orocio’s claim fails to meet the stringent

requirements of coram nobis.  

At sentencing, the District Court clearly warned Orocio that

he could be deported.  A52-53.  When the sentencing court warned

Orocio of the consequences “if you are deported,” and told him

that “you are to cooperate with Immigration and Customs

Enforcement to resolve any problems with your status in this

country,” id., the Court was clearly referring to the possibility

that Orocio could be deported as a result of his conviction in

this case.  If that warning came as a surprise to Orocio, he had

every opportunity to claim that his plea was unknowing or that

plea counsel was ineffective for failing to warn him about

deportation by filing an appeal or a timely motion for relief

under 28 U.S.C. § 2255.  Because he did not seek such relief, he

has not met the strict requirements for coram nobis relief.

The likelihood of successfully challenging a federal

criminal conviction by way a motion for a writ of coram nobis is

so remote that the Supreme Court has stated that it “is difficult

to conceive of a situation in a federal criminal case today where

[a writ of coram nobis] would be necessary or appropriate.” 

Carlisle v. United States, 517 U.S. 416, 429 (1996).  Cf. United

States v. Denedo, 129 S. Ct. 2213, 2224 (2009) (United States
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military courts had implicit jurisdiction to consider

respondent’s coram nobis petition).  Even before Carlisle, this

Court stressed that “[c]oram nobis is an extraordinary remedy,

and a court’s jurisdiction to grant relief is of limited scope.” 

United States v. Stoneman, 870 F.2d 102, 106 (3d Cir. 1989).

The interest in finality of judgments dictates that the
standard for a successful collateral [coram nobis] attack on
a conviction be more stringent than the standard applicable
on a direct appeal [or] . . . under § 2255.

Id. (internal citations and quotation marks omitted).  Indeed, 

[o]nly where there are errors of fact of the most
fundamental kind, that is, such as to render the proceeding
itself irregular and invalid can redress be had.  The error
must go to the jurisdiction of the trial court, thus
rendering the trial itself invalid.  

Id.  “Accordingly, successful coram nobis petitions in the

federal courts are exceedingly rare, and have generally involved

such fundamental defects as deprivation of counsel . . . or

coerced guilty pleas.”  Hanan v. United States, 402 F. Supp.2d

679, 685 (E.D.Va. 2005) (citing United States v. Keogh, 391 F.2d

138, 148 (2d Cir. 1968)).  

Orocio does not allege such a fundamental defect here.  For

instance, he “has not disputed the accuracy of the underlying

facts giving rise to his guilty plea,” and “does not now

challenge his guilt (but merely asserts that a more favorable

plea deal could have been negotiated on his behalf).”  A12

(Opinion, Walls, J.).  That is not the type of fundamental defect

justifying coram nobis relief.  See Enwonwu v. United States, 199
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Fed. Appx. 6, 7 (1st Cir. 2006) (not selected for publication)

(affirming denial of coram nobis relief where “the only error

Enwonwu relies upon is the purported ineffectiveness of his trial

counsel . . . . in failing to advise him of the deportation

consequences of his plea . . . . which is not ‘error of the most

fundamental character’ necessary to warrant such relief”); Lee v.

United States, 2009 WL 3762112, *5 (N.D. Tex. 2009) (denying

coram nobis relief where petitioner claimed that plea counsel was

ineffective for telling him that his conviction would not cause

his deportation, but “no miscarriage of justice has occurred”

because the statute of conviction was valid, and “there is no

doubt about Lee’s guilt, given his admission to his involvement

in the production and sale of counterfeit goods.”).

Something much more fundamental--the assertion of an
error that resulted in a conviction for conduct not
constituting a crime, for example--is required before
coram nobis relief may be granted.  United States v.
Osser, 864 F.2d 1056, 1059 (3d Cir. 1988).  Nothing of
the kind has been asserted here.

United States v. Foster, 236 Fed. Appx. 758, 759-60 (3d Cir.

2007) (not precedential) (rejecting claim that plea was

involuntary and resulted in the continuing consequence of

deportation, because defendant’s “assertions of error are

unexceptional, could have been raised earlier, and do not warrant

coram nobis relief.”).

Owing to the adverse consequences of issuance of the writ of

error coram nobis, “[u]se of the writ is [only] appropriate to
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 Orocio could have filed a § 2255 motion because he was19

still “in custody” serving his term of supervised release.  See
(continued...)
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correct errors for which there was no remedy available at the

time of trial and where ‘sound reasons’ exist for failing to seek

relief earlier.”  Stoneman, 870 F.2d at 106; see also United

States v. Osser, 864 F.2d 1056, 1060-62 (3d Cir. 1988) (denying

coram nobis relief where the defendant was convicted of mail

fraud based on multiple legal theories, one of which was

subsequently invalidated by the Supreme Court, but defendant

failed to raise that claim on direct appeal).  Orocio has failed

to show sound reasons for failing to seek relief earlier.

Once the District Court warned Orocio during sentencing that

he could be deported, Orocio could have raised his alleged

ignorance of the risk of deportation at the time of his plea by

appealing the knowing and voluntary character of his plea.  See

generally Fed. R. Crim. P. 11(e) (“After the court imposes

sentence, . . . the plea may be set aside only on direct appeal

or collateral attack.”).  He could also have raised such a claim,

or his current claim of ineffective assistance of counsel, by

filing a motion for relief under § 2255 at any time within a year

of his sentencing. 28 U.S.C. § 2255(f)(1); e.g., Massaro v.

United States, 538 U.S. 500, 504 (2003) (ineffective assistance

claims may be raised for the first time under § 2255); accord

United States v. Jake, 281 F.3d 123, 132, n.7 (3d Cir. 2002).   19

Case: 10-1231   Document: 003110222702   Page: 54    Date Filed: 07/20/2010



 (...continued)19

United States v. Essig, 10 F.3d 968, 970 n.3 (3d Cir. 1993).
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“[B]ecause [Orocio] could have pursued his claims . . . in a

motion filed pursuant to § 2255, he failed to show sound reasons

for failing to seek relief earlier.  Thus, [Orocio] did not meet

the requirements for coram nobis relief.”  United States v.

Ishola, 248 Fed. Appx. 328, 329 (3d Cir. 2007) (not precedential)

(rejecting coram nobis claim that plea counsel was ineffective

for declining to seek a reduced sentence for defendant’s supposed

substantial assistance); see United States v. Riedl, 496 F.3d

1003, 1006 (9th Cir. 2007) (defendant’s opportunity to challenge

her conviction by way of a motion under § 2255 was “fatal to

Riedl’s request that the extraordinary writ of error coram nobis

be issued here” where “none of [petitioner]’s reasons explains

why she did not raise her . . . claims . . . through a 28 U.S.C.

§ 2255 petition”); see also United States v. Zuckerman, 2009 WL

3416561, *2 (3d Cir. 2009) (not precedential) (affirming denial

of motion for writ of coram nobis because defendant failed to

file a petition for habeas corpus). 

The District Court’s warning of the risk of deportation told

Orocio in 2005 all that counsel now would be required to tell a

client under 2010 law.  As the Supreme Court recently explained

in Padilla, a criminal defense attorney generally need do no more
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 Orocio does not claim that his failure to challenge his20

conviction with a timely § 2255 motion was due to the fact that
the Supreme Court did not decide Padilla until March of 2010. 
Indeed, Orocio filed his coram nobis petition before Padilla was
decided.  Moreover, any such claim would be meritless.  See
Zuckerman, 2009 WL 3416561, *2 (rejecting claim that petitioner’s
challenge to his firearms offense was not ripe until the Supreme
Court decided District of Columbia v. Heller, 128 S. Ct. 2783
(2008)).

44

than advise a noncitizen client that pending criminal charges may

carry a risk of adverse immigration consequences.  Id. at 1483. 

Immigration law can be complex, and it is a legal specialty
of its own.  Some members of the bar who represent clients
facing criminal charges, in either state or federal court or
both, may not be well versed in it.  [There are] undoubtedly
[] numerous situations in which the deportation consequences
of a particular plea are unclear or uncertain.  The duty of
the private practitioner in such cases is more limited. 
When the law is not succinct and straightforward [], a
criminal defense attorney need do no more than advise a
noncitizen client that pending criminal charges may carry a
risk of adverse immigration consequences.

Id.  See also 130 S. Ct. at 1488-90 (Alito, J., concurring).  The

District Court’s warning clearly conveyed to Orocio that his

conviction carried a risk of deportation.20

Unlike Padilla, no more was required here.  Padilla had pled

guilty to felony drug distribution, which “made him subject to

automatic deportation” because “discretionary relief is not

available for an offense related to trafficking in a controlled

substance.” 130 S. Ct. at 1478, 1480, 1483 (citing 8 U.S.C. §

1101(a)(43)(B), § 1228).  In that extreme situation, the Supreme

Court held that “when the deportation consequence is truly clear,
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 Padilla’s “counsel not only failed to advise him of this21

consequence prior to his entering the plea, but also told him
that he ‘did not have to worry about immigration status since he
had been in the country so long.’” Id. at 1478 (citations
omitted).

 Under the INA, “[t]he term ‘aggravated felony’ [includes]22

. . . illicit trafficking in a controlled substance . . . 
including a drug trafficking crime (as defined in section 924(c)
of Title 18).”  8 U.S.C. § 1101(a)(43)(B).  A “drug trafficking
crime” is “any felony punishable under the Controlled Substances
Act (21 U.S.C. § 801 et seq.).”  18 U.S.C. § 924(c)(2).  The
Controlled Substances Act defines the term “felony” as “any
Federal or State offense classified by applicable Federal or
State law as a felony.”  21 U.S.C. § 802(13).  Under federal law,
a “felony” is an offense for which “the maximum term of
imprisonment authorized” exceeds one year.  18 U.S.C. § 3559(a). 
Orocio was convicted of possession of a controlled substance
under 21 U.S.C. § 844, which carries a maximum sentence of one
year, making it a misdemeanor, not a felony.  That crime was
therefore not an “aggravated felony” under the INA.  

45

as it was in this case, the duty to give correct advice is

equally clear.” Id. at 1483.   21

Here, by contrast, Orocio through plea counsel’s efforts was

permitted to plead guilty to misdemeanor drug possession, rather

than a drug trafficking felony.  Although Orocio was subject to

deportation because he had been “convicted of a violation of . .

. any law . . . of . . . the United States . . . relating to a

controlled substance (as defined in section 802 of Title 21),” 8

U.S.C. § 1227(a)(2)(B)(i), Orocio’s drug possession misdemeanor,

unlike Padilla’s drug trafficking felony, was not an “aggravated

felony” for deportation purposes.   Accordingly, unlike Padilla,22

a person committing this misdemeanor drug possession offense

would be eligible for discretionary cancellation of deportation
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 That statute authorizes the Attorney General to23

cancel removal in the case of an alien who is inadmissible
or deportable from the United States if the alien--

(1) has been an alien lawfully admitted for permanent
residence for not less than 5 years, 

(2) has resided in the United States continuously for
7 years after having been admitted in any status,
and 

(3) has not been convicted of any aggravated felony. 

8 U.S.C. § 1229b(a).

 Orocio states that his “conviction would lead to24

mandatory deportation,” DB30, but the conviction alone does not
have that effect.

 An alien’s “period of continuous residence . . . in the25

United States is deemed to end . . . when the alien has committed
(continued...)

46

under 8 U.S.C. § 1229b(a).   See generally Carachuri-Rosendo v.23

Holder,    S. Ct.__, 2010 WL 2346552, *11 (June 14, 2010)

(persons convicted of misdemeanor drug possession crimes in state

court “may [] seek cancellation of removal [under § 1229b(a)] and

thereby avoid the harsh consequence of mandatory removal”). 

Warning of the risk of removal was thus sufficient even under the

current duty imposed by Padilla.24

Orocio acknowledges that he would have been eligible for

discretionary cancellation of deportation under § 1229b(a), DB19,

but asserts that he was in fact ineligible because he committed

the instant offense within seven years of his arrival in the

United States.   However, that fact, and thus his ineligibility,25
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 (...continued)25

an offense . . . .” 8 U.S.C. § 1229b(d)(1)(B).
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was not “easily determined simply from reading the text of the

statute.”  Padilla, 130 S. Ct. at 1483.  Accordingly, even if

Padilla had been decided and applicable in 2004, counsel’s duty

would have been only to warn Orocio that his guilty plea “may

carry a risk of adverse immigration consequences.”  130 S. Ct. at

1483.  That is precisely the warning that the District Court

conveyed to Orocio at sentencing.

Because the District Court’s warning was sufficient to put

Orocio on notice of the risk of deportation, Orocio has failed to

show, that “‘sound reasons’ exist for failing to seek relief

earlier.”  Stoneman, 870 F.2d at 106.  Consequently, he is

ineligible for coram nobis relief.  See United States v.

Granmayeh, 31 F. Supp.2d 529, 530 (D. Md. 1999) (denying coram

nobis relief even though defense counsel admittedly told

defendant that he would not be deported to Iran as a result of

his guilty plea, but the district court told defendant at the

Rule 11 hearing that “[i]n theory, you could be deported but, at

the moment, given the situation in Iran, we are not deporting

anybody,” so “it [was] clear that [defendant] understood that

deportation remained a future possibility.”). 

Orocio does not assert that the District Court’s statements

about possible deportation were insufficient to warn him that he
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 Orocio repeatedly cites Fiswick v. United States, 32926

U.S. 211 (1946) and United States v. Cariola, 323 F.2d 180 (3d
Cir. 1963), but neither case involved a claim of ineffective
assistance, or an effort to retroactively apply a new rule of
criminal procedure on collateral review.
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might be deported.  Rather, he fudges, stating that he “was

probably not aware of” possible deportation.  DB29.  Orocio’s

failure to assert, in his declaration in support of his coram

nobis petition or in the petition itself, that he was actually

ignorant of the risk of deportation should be treated as an

effective concession that he was aware of the deportation risk

the Court warned him about.

Orocio’s four-year delay also impedes the Government’s

ability to respond to his belated, self-serving claim.  Had

Orocio filed a timely appeal in 2005 or § 2255 motion in 2005 or

2006, plea counsel almost certainly would have had a more

accurate recollection of any advice that he gave Orocio in 2004

than counsel would have had after Orocio filed his coram nobis

petition in 2009.  This degradation by delay also militates

against coram nobis relief for a claim that was available to

Orocio five years ago.  This Court should accordingly affirm the

order of the District Court.26
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CONCLUSION

For the foregoing reasons, this Court should affirm the

order of the District Court, dismissing the petition for a writ

of coram nobis.

Respectfully submitted,

PAUL J. FISHMAN
United States Attorney

 By: s/ Norman Gross
Assistant U.S. Attorney
United States Courthouse and
  Federal Building
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Camden, New Jersey
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