
1 

 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

JACINTO SALGUEIRO BANOS,    JUDGE ALTONAGA 

       

 

  Movant,   CASE NO.  10-23314-cv-ALTONAGA/BROWN 

 

 v. 

 

 

UNITED STATES OF AMERICA, 

 

  Respondent. 

 

 

MEMORANDUM OF LAW 

REGARDING TIMELINESS OF PADILLA CLAIM AND EFFECT OF THE COURT’S 

WARNING REGARDING POSSIBLE IMMIGRATION CONSEQUENCES UNDER 

PADILLA 

 

COMES NOW Defendant, JACINTO SALGUEIRO BANOS (“Defendant”) by and through his 

undersigned counsel, and files this Memorandum of Law in further support of Defendant’s 

Motion to Vacate Judgment and Sentence Pursuant to 28 USC § 2255 (“Motion”).  The Attorney 

for government requests that This Honorable Court find the Defendant’s Motion untimely and 

his claims directly refuted by the record.  The Defendant would respectfully object to any finding 

that his motion is untimely and his claim is refuted by the record.  Specifically, this 

Memorandum demonstrates that the Motion is timely pursuant to 28 USC § 2255 and Padilla v. 

Kentucky, ___U.S.___, 130 S. Ct. 1473 (2010) and the warning provided to the Defendant by the 

Court regarding immigration is insufficient under Padilla, thus the Defendant’s claim is not 

directly refuted by the record. 
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INTRODUCTION 

Defendant pleaded guilty to conspiracy to distribute a controlled substance on May 7, 

1998. The Defendant appeared for sentencing on July 21, 1998.  Although Defendant informed 

his counsel he was a non-citizen, counsel failed to inform him of any potential adverse 

consequences (i.e. deportation) of his guilty plea.  His conviction became final on or about 

August 1, 1998.  On February 25, 1999 Defendant was threatened with deportation as a Notice to 

Appear was issued against him citing only the instant conviction as his basis for removability.  

Defendant’s evidence will show that he would not have entered a guilty plea had he been 

informed of the threat of deportation.  

On March 31, 2010, for the first time, the Supreme Court held that the Sixth Amendment 

guarantee of effective assistance of counsel includes defendant’s right to be informed by counsel 

whether his plea carries a risk of deportation.  The Padilla Court also strongly implied that its 

holding applies retroactively. 

On September 15, 2010 , Defendant filed a motion to vacate the judgment and sentence 

pursuant to 28 USC § 2255 based on the holding in Padilla.  This Rule expressly permits 

collateral challenges to final judgments and sentences on specified grounds but provides certain 

time limitations, as well as exceptions to the limitations.  The relevant limitation and applicable 

exception relied on by Defendant provides as follows: 

Pursuant to 28 USC § 2255 a one year period of limitations applies to a motion under the 

section.  The one year period runs from the latest of : 

(1) The date on which the judgment became final by the conclusion of direct review or 

the expiration of the time for seeking such review 
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(2) The date on which the constitutional right asserted was initially recognized by the 

Supreme Court, if that right has been newly recognized by the Supreme Court and made 

retroactively applicable to cases on collateral review; 

The discussion which follows demonstrates that under the facts and applicable law the 

composite effect of Padilla and 28 USC §2255 is to re-open the limitations period for Defendant 

and that because the Motion was filed within one year of Padilla, the Motion is timely under the 

applicable Rule.  

ARGUMENT 

 To re-start the one-year limitations period specified by Rule 28 USC §2255, Defendant 

must establish two principal elements:  (1) that the fundamental constitutional right he asserts is 

“new” in the sense it was not “established within the [original one-year] period”; and (2) the 

right asserted has been held to apply retroactively.  Both conditions are satisfied in the instant 

case thus demonstrating the instant Motion is timely, as discussed below. 

 

I. THE CONSTITUTIONAL RIGHT ASSERTED—THE RIGHT TO BE INFORMED BY 

COUNSEL OF THE DEPORTATION CONSEQUENCES OF A GUILTY PLEA—IS 

“NEW.” 

 

Generally, a constitutional rule or principle adopted by the United States Supreme Court 

is considered “new” for purposes of assessing whether a particular post-conviction challenge is 

permissible, “if the Supreme Court bases its decision in the Constitution and the rule it 

announces was not dictated or compelled by precedent.”  Simpson v. United States, 376 F.3d 

679, 681 (7th Cir. 2004) (citing Beard v. Banks, 542 U.S. 406, 4011 (2004)); see Butler v. 

McKellar, 494 U.S. 407, 412 (1990); Teague v. Lane, 489 U.S. 288, 301 (1989).  Put another 
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way, to determine whether a particular constitutional rule applies on a collateral challenge, the 

court must ask, inter alia, “whether the Constitution, as interpreted by the precedent then 

existing [at the time the conviction became final], compels the rule.  That is, the court must 

decide if the rule is actually ‘new’.”  Beard, 542 U.S. at 411.  A new rule is thus not 

“established” until adopted by controlling United States Supreme Court or Florida Supreme 

Court precedent.  See People v. Kabre, 905 N.Y.S.2d 887, 893 (N.Y. City Crim. Ct. 2010).  

Merely because the rule may be characterized as “an application of [earlier precedent] to 

a slightly different set of facts” is not determinative.  Butler, 494 U.S. at 414-15.  Similarly, the 

fact that some lower courts view the new decision as one within the “‘logical compass’ of an 

earlier decision, is not conclusive for purposes of deciding whether the current decision is a ‘new 

rule’ under Teague.”  Id. at 415.  Indeed, where there is a genuine, reasoned difference of 

opinion among various courts about whether the decision at issue was “compelled or governed” 

by prior precedent, this militates in favor of finding that the rule is “new.”  Id.   

As applied to the instant case, the Padilla rule clearly constitutes the announcement of a 

new constitutional right or principle, not previously dictated by binding U.S or Florida Supreme 

Court precedent.  The United States Supreme Court had never directly addressed the question 

until Padilla in 2010.  See Padilla, 130 S. Ct. at 1488.  As stated by Justice Alioto, “this Court 

has never held that a criminal defense attorney’s Sixth Amendment duties extend to providing 

advice about [collateral consequences of a conviction].”  Id.  And although the Florida Supreme 

Court had discussed the issue in 1987 (State v. Ginebra, 511 So. 2d 960, 961 (Fla. 1987)), it held 

directly contrary to Padilla, concluding that the Sixth Amendment right to effective assistance of 

counsel does not require counsel to advise defendant that a guilty plea could subject him to 
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deportation.  Ginebra, 511 So. 2d at 962. 

The overwhelming majority of courts that considered the matter prior to Padilla reasoned 

that there was no constitutional mandate that counsel advise defendant that a guilty plea could 

result in deportation.  Thus, in rejecting the rule, the Ginebra court noted that “[t]he vast 

majority of federal courts, . . . have held that failure to advise a client  that deportation may 

follow from a guilty plea does not constitute ineffective assistance of counsel and thus form the 

basis for withdrawing the plea.”  511 So. 2d at 961 (citing cases, including, inter alia, United 

States v. Campbell, 778 F.2d 764 (11th Cir. 1985); United States v. Russell, 686 F.2d 35 (D.C. 

Cir. 1982); Fruchtman v. Kenton, 531 F.2d 946 (9th Cir. 1975)).  Similarly, a New York court 

observed more recently that prior to Padilla,  

every federal circuit court of appeal to consider the issue held that 

deportation, however onerous, however severe a consequence of a 

guilty plea was nevertheless a collateral consequence of the 

conviction and that a defense counsel was not ineffective for 

failing to advise about deportation or any other potential 

immigration consequence of a criminal conviction. 

 

Kabre, 905 N.Y.S.2d at 893 (citing cases including, inter alia, United States v. Gonzalez, 202 

F.3d 20 (1st Cir. 2000); United States v. Santelises, 476 F.2d 787 (2d Cir. 1973); United States v. 

Banda, 1 F.3d 354 (5th Cir. 1993); Broomes v. Ashcroft, 358 F.3d 1251 (10th Cir. 2004)).   

Based on their pre-Padilla decisions, it is obvious that neither the Florida Supreme Court, 

the Eleventh Circuit nor even one of the federal courts of appeal had determined that any existing 

precedent dictated or compelled the constitutional right that ultimately emerged in Padilla. 

Indeed, each of these courts had unanimously reached the diametrically opposite conclusion, 

holding that then-existing precedent dictated that failure to advise a client that deportation may 
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follow from a guilty plea does not constitute ineffective assistance of counsel.  Thus, the 

conclusion is inescapable that the principle adopted in Padilla is “new”; that is, one not dictated 

or compelled by then-existing precedent.  See, e.g., Beard, 542 U.S. at 413 (to determine if right 

is “new,” court must ask whether the rule later announced “was dictated by then existing 

precedent” (emphasis in original)); Teague, 489 U.S. at 301 (“[A] case announces a new rule if 

the result was not dictated by precedent existing at the time the defendant’s conviction became 

final.”  (emphasis in original)). 

Padilla was decided less than a year ago.  Since then, research has uncovered no reported 

Florida case, state or federal, which discusses whether the constitutional right recognized in 

Padilla is “new” or “newly established.”
1
  Similarly, no federal court of appeals decision has 

addressed the issue.   

The few trial courts across the country that have addressed the issue are split; however, 

the better reasoned cases hold that the constitutional right recognized in Padilla is a new one.  

See, e.g., United States v. Hough, No. 2:02-CR-00649-WJM-1, 2010 WL 5250996, at *3 (D.N.J. 

Dec. 12, 2010) (a rule is “new” if it was not “dictated by precedent existing at the time the 

defendant's conviction became final.  [Because] [n]either the Third Circuit nor the Supreme 

Court have ever ruled on whether or not an attorney must make a client aware of possible future 

                                                           
1
  However, in United States v Macedo, No. 1:03-CR-OOO55-MP-AK, 2010 WL 5174342 (N.D. Fla. Dec. 

15, 2010), the court asserts, without further discussion or analysis, that the rule of Padilla is not a new constitutional 

right because the right at issue was already established in Strickland v. Washington, 466 U.S. 668 (1984).  But the 

court fails to consider or discuss the standard for determining whether a constitutional principle is “new,” i.e., 

whether the precedent that existed at the time of the decision at issue dictated or compelled the newly recognized 

right.  Certainly, Macedo does not conclude that Padilla was dictated by Strickland, nor could it.  Indeed, Padilla 

itself does not state or intimate that its holding was compelled by Strickland or any other federal precedent.  See 

Padilla, 30 S. Ct at 1481-82.  “Indeed, the Padilla court cited no federal decisional precedent at all in support of its 

holding.”  Kabre, 905 N.Y.S.2d at 892.   
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immigration proceedings in order to comply with the 6th Amendment prior to the Padilla case . . 

. the 2010 Padilla decision requiring counsel to advise a non-citizen client of deportation 

consequences is a new constitutional rule.”); United States v. Gilbert, No. 2:03-CR-00349-WJM-

1, 2010 WL 4134286, at *3 (D.N.J. Oct. 19, 2010) (same); Kabre, 905 N.Y.S.2d at 895-97 

(Padilla adopted new constitutional rule both because it was not dictated by precedent and 

because, unlike Strickland, it recognized the right to effective assistance of counsel “in an area 

previously considered completely collateral to the criminal process.”). 

In sum, on the instant motion Defendant asserts he was denied a fundamental Sixth 

Amendment constitutional right—the right to effective assistance of counsel that requires advice 

concerning the deportation consequences of a guilty plea.  The right was “not established” until 

Padilla and was neither dictated nor compelled by prior precedent.  Thus, the constitutional right 

recognized in Padilla is new, and Defendant satisfies the first condition of 28 USC §2255. 

 

II. PRECEDENT REQUIRES THAT THE PADILLA RULE APPLY RETROACTIVELY. 

 

The second condition imposed by 28 USC §2255 is that the new constitutional right must 

apply retroactively.  In the instant case, several reasons compel retroactive application. 

First, in Padilla itself the Supreme Court strongly implies that the constitutional rule 

adopted applies retroactively.  130 S. Ct at 1484-85.  The Court signaled that it understood its 

holding in Padilla would apply retroactively in its statement that it had “given serious 

consideration” to the argument that its ruling would open the “floodgates” to new litigation 

challenging prior guilty pleas.  Id. at 1484-85.  The Court minimized the “floodgates” concern 

by stating that a petitioner would have to show not only that his counsel’s performance fell 
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below professional standards, but also that he was prejudiced by the deficient performance.  Id. 

at 1485.  Similarly, the Court further downplayed the concerns over the effects of retroactive 

application by stating that “it seems unlikely that our decision today will have a significant effect 

on those convictions already obtained as the result of plea bargains.”  Id. (emphasis added).  If 

the Court intended Padilla to be applied only prospectively, there would be no effect on “those 

convictions already obtained” and this comment as well as the entire “floodgates” discussion 

would have been unnecessary. 

Second, although there have been no Florida appellate court decisions or federal 

appellate-level decisions holding Padilla applies retroactively, a number of trial courts around 

the country have addressed the question and several have concluded that the Padilla rule should, 

indeed, be applied retroactively, based in part on the “floodgates” language in Padilla.  See, e.g., 

Luna v. United States, No. 10CV1639 JLS POR, 2010 WL 4868062 (S.D. Cal. Nov. 23, 2010); 

United States v. Hubenig, No. 6:03-MJ-040, 2010 WL 2650625 (E.D. Cal. July 1, 2010); United 

States v. Chaidez, No. 03 CR 636-6, 2010 WL 3184150 (N.D. Ill. Aug. 11, 2010); People v. 

Bennett, 903 N.Y.S.2d 696, 700 (N.Y. City Crim. Ct. 2010). 

Finally, In Teague the Court found that “the question ‘whether a decision [announcing a 

new rule should] be given prospective or retroactive effect should be faced at the time of [that] 

decision.”  In addition to the “Floodgates” discussion, the Padilla Court repeatedly engages in 

language which demonstrates their intention that the rule established be retroactively applied, 

 

The Padilla Court itself allayed any concern that retroactive application will have a 

significant, negative effect on the administration of justice.  The Court noted that because of the 
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nature of the right at issue, retroactive application is unlikely to open the “floodgates” and 

inundate the judicial system with new claims over old convictions for several reasons: 

First,  

[i]t seems unlikely that our decision today will have a significant 

effect on those convictions already obtained as the result of plea 

bargains.  For at least the past 15 years, professional norms have 

generally imposed an obligation on counsel to provide advice on 

the deportation consequences of a client's plea [as discussed 

above].   

 

Id. at 1485. 

Second,  

[t]he nature of relief secured by a successful collateral challenge to 

a guilty plea—an opportunity to withdraw the plea and proceed to 

trial—imposes its own significant limiting principle:  Those who 

collaterally attack their guilty pleas lose the benefit of the bargain 

obtained as a result of the plea.  Thus, a different calculus informs  

whether it is wise to challenge a guilty plea in a habeas proceeding 

because, ultimately, the challenge may result in a less favorable 

outcome for the defendant, whereas a collateral challenge to a 

conviction obtained after a jury trial has no similar downside 

potential. 

  

Id. at 1485-86.  

 Third, 

in the 25 years since we first applied Strickland to claims of 

ineffective assistance at the plea stage, practice has shown that 

pleas are less frequently the subject of collateral challenges than 

convictions obtained after a trial . . . . 

 

 Had the Padilla Court not contemplated retroactivity, rather than stating 

that their decision would not have a “significant” impact on convictions obtained 

by plea, the Court would have noted there would be NO impact on convictions 
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obtained by plea over the last 15 years as they did not intend for the rule to be 

retroactively applied.  Had the Supreme Court intended for the Padilla decision to 

extend to only those cases up on direct appeal, there would be no need to discuss 

the defendant losing the benefit of the bargain by collaterally attacking the 

conviction.  The discussion of their experience with collateral challenges to 

convictions obtained by plea versus those obtained by trial would have been 

pointless had the Supreme Court not intended retroactive application of the 

Padilla decision.  It is clear, that as required under Teague, the Supreme Court did 

decide the question of retroactivity of the Padilla decision at the time of making 

that decision and they made it quite clear that Padilla  was to be retroactively 

applied. 

 

III. THE STATE’S CONTENTION THAT THE SENTENCING COURT’S WARNING 

“CURES” COUNSEL’S FAILURE TO PROPERLY ADVISE DEFENDANT OF 

IMMIGRATION CONSEQUENCES IN ACCORD WITH PADILLA IS WITHOUT 

MERIT. 

 

The State argues that because the sentencing judge warned the Defendant that he may be 

subject to deportation as a result of the conviction that Defendant’s counsel’s ineffective 

assistance is “cured” and the constitutional violation recognized by Padilla disappears.  The 

argument is without merit for several reasons. 

First, the Padilla majority opinion expressly acknowledged the existence of Rule 

3.172(c)(8), as well as similar rules adopted by more than 20 other states which also require the 
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sentencing court to warn a noncitizen defendant of a possible deportation risk of a guilty plea.
2
 

Padilla, 130 S. Ct. at 1486 n.15.  The concurring and dissenting opinions also noted the 

existence of these rules in many states throughout the nation.  See id. at 1491 (J. Alito, 

concurring); Id. at 1497 n.2 (J. Scalia, dissenting).  As Justice Scalia observed, all these state 

rules, adopted before Padilla, “already require that criminal defendants be warned of potential 

removal consequences.” Id. at 1497.  Yet, significantly, neither the majority opinion nor the 

concurrence nor the dissent suggest that the existence of these rules negates or diminishes the 

effect of the Padilla holding in the states that have them, or otherwise indicates that an 

ineffective assistance of counsel claim under Padilla is negated or “cured” by the sentencing 

court’s own warning.  Had the Court intended or expected that compliance with such rules would 

cure counsel’s failure to properly advise noncitizen defendants it certainly would have said so.  

This is especially true because, as discussed in the preceding section, the Padilla majority took 

pains to point out that retroactive application would not “open the floodgates” and result in the 

overturning of a “flood” of prior convictions.  Id. at 1485-86.  If the Court intended that 

counsel’s failure to advise of deportation risks could be “cured” or otherwise negated by the 

sentencing court’s own warning, the Court certainly would have noted this as a substantial 

                                                           
2
  The majority stated:  “Further, many States require trial courts to advise defendants of possible immigration 

consequences. See, e.g., Alaska Rule Crim. Proc. 11(c)(3)(C) (2009-2010); Cal. Penal Code Ann. § 1016.5 (West 

2008); Conn. Gen. Stat. § 54-1j (2009); D.C. Code § 16-713 (2001); Fla. Rule Crim. Proc. 3.172(c)(8) (Supp. 2010); 

Ga. Code Ann. § 17-7-93(c) (1997); Haw. Rev. Stat. Ann. § 802E-2 (2007); Iowa Rule Crim. Proc. 2.8(2)(b) (3) 

(Supp.2009); Md. Rule 4-242 (Lexis 2009); Mass. Gen. Laws, ch. 278, § 29D (2009); Minn. Rule Crim. Proc. 15.01 

(2009); Mont. Code Ann. § 46-12-210 (2009); N. M. Rule Crim. Form 9-406 (2009); N.Y. Crim. Proc. Law Ann. § 

220.50(7) (West Supp. 2009); N. C. Gen. Stat. Ann. § 15A-1022 (Lexis 2007); Ohio Rev. Code Ann. § 2943.031 

(West 2006); Ore. Rev. Stat. § 135.385 (2007); R. I. Gen. Laws § 12-12-22 (Lexis Supp. 2008); Tex. Code. Ann. 

Crim. Proc., Art. 26.13(a)(4) (Vernon Supp. 2009); Vt. Stat. Ann., Tit. 13, § 6565(c)(1) (Supp. 2009); Wash. Rev. 

Code § 10.40.200 (2008); Wis. Stat. § 971.08 (2005-2006).” 
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limitation on the prospects of a “flood.”  

Second, the Padilla Court also expressly noted that Kentucky, the state involved in that 

case, also has a requirement that noncitizen defendants be warned of possible deportation 

consequences of a guilty plea by use of a “plea form.”  See id. at 1486 n.15 (“the plea form 

currently used in Kentucky courts provides notice of possible immigration consequences. Ky. 

Admin. Office of Courts, Motion to Enter Guilty Plea, Form AOC-491 (Rev.2/2003), http:// 

courts. ky. gov/ NR/ rdonlyres/ 55E1F54E-ED5C-4A30-B1D5-4C43C7ADD63C/0/491.pdf (as 

visited Mar. 29, 2010, and available in Clerk of Court's case file”).  Although the Court did not 

state, one way or the other, whether Mr. Padilla had, in fact, received this state plea form 

warning, it certainly did not suggest that compliance with this state warning would “cure” 

counsel’s failure to provide advice on immigration consequences of his guilty plea.   

Third, the warning given by the Judge cannot constitute a “cure” for counsel’s failure to 

comply with the Padilla mandate, because, in most cases including the instant one, the warning 

given by the Court is weaker than, and differs substantially from, the stronger, more specific 

immigration advice required by Padilla.  Indeed, for most cases, the Padilla majority expressly 

rejected the vague type of warning given in the instant case.  The Court stated that only “[w]hen 

the law is not succinct and straightforward (as it is in many of the scenarios posited by Justice 

Alito), a criminal defense attorney need do no more than advise a noncitizen client that pending 

criminal charges may carry a risk of adverse immigration consequences.”  Id. at 1483.  But by 

contrast, where the immigration consequences are straightforward and clear—that is, where the 

consequences of a guilty “plea could be easily determined by reading the removal statute” and 

where “deportation was presumptively mandatory,” counsel must so advise the defendant.  Id.  In 
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other words, when the statute is clear that removal is mandatory, counsel must inform the 

defendant that a guilty plea will mean that he or she “will” be deported.  In such situations, a 

warning that does no more than inform a defendant that a guilty plea “may” subject him to 

deportation is too vague and general; it is simply not enough.  Id.  Indeed, in his concurring 

opinion, Justice Alito argued for this vaguer warning but the majority expressly rejected it as 

insufficient.  Id.  

Finally, there is no Florida Supreme Court nor federal appellate level case addressing the 

Government’s argument that vague judicial warning “cures” counsel’s failure to provide accurate 

advice on the immigration consequences of a guilty plea.    At least one case from another 

jurisdiction rejects the government’s argument and holds that where the  defense attorney fails to 

advise defendant of the deportation consequences of the plea, a “[c]ourt’s general warning will 

not automatically cure counsel’s failure nor erase the consequent prejudice.”  People v. Garcia, 

907 N.Y.S.2d 398, 407 (Sup. Ct. 2010). 

 

CONCLUSION 

For each of the foregoing reasons, Defendant respectfully requests that this Court 

conclude that (1) Padilla is retroactively applicable, and (2) that the composite effect of Padilla 

and 28 USC §2255 is to re-open the limitations period for Defendant, and (3) that because the 

Motion was filed within one year of Padilla, the Motion is timely.  Additionally, based upon the 

succinct warning required under Padilla and the clarity of the immigration statute as to the 

deportability of any alien convicted of a drug offense, This Court should find that the warning 

provided by the Court at the time of plea was insufficient to cure the errors of counsel. 
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CERTIFICATE OF SERVICE 

THIS HEREBY CERTIFIES that a true and correct copy of the foregoing was provided 

to AUSA, James H. Swain, 99 NE 4
th

 Street, Miami, Fl.  33132 and the Clerk of Courts, and on 

this 8
th

  day of February, 2011. 

 

      Respectfully submitted, 

CORONA LAW FIRM, P.A. 

7330 NW 12
th

 Street 

Miami, Fl. 33126 

Ph: (305) 266-1151 

Fax: (305) 266-1151 

 

 

By:    /s/ Ricardo Corona______ 

RICARDO CORONA, ESQ./ Nina Tarafa 

Florida Bar No. 111333/ 12178 
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