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INTRODCUCTION
This Court should reverse the decision of the District Court of New Jersey
and grant Mr. Gerald Orocio’s petition for writ of error coram nobis. Mr. Orocio’s
plea counsel, Mr. Portelli, failed to notify Mr. Orocio regarding anything about the
possibility (much less the certainty) of deportation, which constitutes ineffective
assistance of counsel pursuant to the Supreme Court’s recent decision in Padilla v.

Kentucky, U.S. , 130 S.Ct. 1473, 2010 U.S. LEXIS 2928, No. 08-651 (Mar.

31, 2010); Strickland v. Washington, 466 U.S. 668 (1984). Mr. Orocio suffered
prejudice because Mr. Portelli did not attempt to negotiate a plea that could give
Mr. Orocio even a possibility of avoiding mandatory deportation, such as one
pursuant to the Federal First Offender Act, and Mr. Orocio waived his right to a
jury trial. Mr. Orocio’s pending deportation trial is a continuing consequence of
his irregular and invalid criminal proceedings, and his conviction should be

vacated.

ARGUMENT
Mr. Orocio incorporates by reference all arguments in his opening brief.
Mr. Oraocio filed his petition for a writ of coram nobis in the New Jersey
District Court on November 25, 2009, prior to the Supreme Court’s decision in

Padilla. (Appellant App. at vol. 2, 32-40). Therefore, Mr. Orocio does not seek
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retroactive application of Padilla. He only recently learned of the deportation
consequences of his plea and he could not have been expected to raise these issues
on direct appeal or in a habeas case. (Decl., Appellant App. vol. 2, 38-89). He
merely asks this Court to apply the Strickland rule to his case to find that his
attorney provided ineffective assistance by failing to inform him of the possibility
of deportation, just like the petitioner in Padilla. See United States v. Chaidez,
2010 U.S. Dist. LEXIS 69561, *7-8 (N.D. I1l. 2010) (citing 130 S. Ct. at 1486);
Santos-Sanchez v. United States, 2010 U.S. App. LEXIS 12205, 2010 WL
2465080 (granting coram nobis relief following the decision in Padilla)).

Padilla is not a new rule, so even if the Teague analysis is applied to the
instant matter, Padilla can be applied to this matter retroactively. United States v.
Millan, 2010 U.S. Dist. LEXIS 62351 (May 24, 2010) (citing Strickland v.
Washington, 466 U.S. 668 (1984); United States v. Guzman Garcia, 2010 U.S.
Dist. LEXIS 42930, 2010 WL 1791247 *2 (E.D. Cal. 2010)). Padilla merely
applies the Strickland test for ineffective assistance of counsel to a new situation.
Strickland, 466 U.S. 668; see People v. Bennett, 2010 NY Slip Op 20194 (N.Y.
City Crim. Ct. 2010) (citing Williams v. Taylor, 529 U.S. 362, 391 (2000)).

The Supreme Court stated, “For at least the past 15 years, professional
norms have generally imposed an obligation on counsel to provide advice on the

deportation consequences of a client’s plea.” Padilla, 130 S. Ct. at 1485. Padilla
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did not recognize a new right in criminal procedure. See United States v. Guzman
Garcia, 2010 U.S. Dist. LEXIS 42930, 2010 WL 1791247 *2 (E.D. Cal. 2010));
see also United States v. Obonaga, U.S. Dist. LEXIS 63872 (E.D.N.Y. 2010).
Padilla’s holding “that Strickland should be applied in the context of advice
concerning deportation” is a fact-specific analysis, and therefore merely extends an
existing rule. Bennett, 2010 NY Slip Op 20194.

The Supreme Court intended for Padilla to apply retroactively. “[I1]f the
Supreme Court did not intend for Padilla to be retroactively applied, that would
render meaningless the majority’s lengthy discussion about concerns that Padilla
would open the ‘floodgates’ of challenges to guilty pleas.” Bennett, 2010 NY Slip
Op 20194.

Mr. Portelli’s failure to notify Mr. Orocio regarding the possibility of
removal was ineffective assistance, even at the time it occurred. Mr. Orocio is an
alien, and Mr. Portelli knew or should have known this fact. The criminal charge
that Mr. Orocio faced was an aggravated felony under the Immigration and
Nationality Act and a conviction for it would have subjected Mr. Orocio to
mandatory deportation. 8 U.S.C. § 1101(a)(43)(B). The plea that Mr. Portelli
negotiated also leads to mandatory deportation, because Mr. Orocio is ineligible
for relief from deportation based on the Immigration and Nationality Act. 8 U.S.C.

88 1227(a)(2)(B)(i); 1229b (a); 1229b (d)(1)(B). The Federal First Offender Act
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existed at that time of Mr. Orocio’s proceedings and was an avenue for relief that
would not have subjected Mr. Orocio to deportation. 18 U.S.C. § 3607. Mr.
Portelli failed to advise Mr. Orocio of any of these possibilities. Mr. Portelli failed
to mention to Mr. Orocio even the possibility that he might be subject to
deportation. (Decl., Appellant App. vol. 2, 38-39).

The district court judge’s sentencing warning was insufficient to notify Mr.
Orocio regarding the deportation consequence of his plea. First, this warning came
at sentencing, after Mr. Orocio had already pleaded guilty. Second, the warning
was very vague, informing Mr. Orocio merely that he had to cooperate with the
ICE and that if he were deported he would need permission to return. (Tr.,
Appellant App. at vol. 2, 52). Third, it took Immigration and Customs
Enforcement years to file a notice for Mr. Orocio to appear in immigration court
for a deportation trial. Had ICE filed this document sooner, Mr. Orocio could have
determined that he was deportable sooner and could have appealed his conviction
or filed a petition for a writ of habeas corpus. Mr. Orocio was not aware that he
faced mandatory deportation until he received the immigration court Notice to
Appear and consulted with a specialist in immigration and nationality law last year.
(Decl., Appellant App. vol. 2, 38-39).

/

/
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CONCLUSION

This Court should issue a writ of error coram nobis and vacate Mr. Orocio’s

conviction.
Respectfully submitted August 3, 2010,

/s/ Sophie M. Alcorn

California State Bar No. 261071
Attorney for Gerald Orocio
Law Offices of John R. Alcorn
2212 Dupont Drive, Suite V
Irvine, CA 92612

Tel: (949) 553-8529
Fax: (949) 553-8550
Email: sophie@jr-alcorn.com
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